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(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The Department may not deny a 
qualified individual with handicaps the 
opportunity to participate in programs 
or activities that are not separate or 
different, despite the existence of per-
missibly separate or different programs 
or activities. 

(3) The Department may not, directly 
or through contractual or other ar-
rangements, utilize criteria or methods 
of administration the purpose or effect 
of which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The Department may not, in de-
termining the site or location of a fa-
cility, make selections the purpose or 
effect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the Department; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The Department, in the selection 
of procurement contractors, may not 
use criteria that subject qualified indi-
viduals with handicaps to discrimina-
tion on the basis of handicap. 

(6) The Department may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with handicaps to dis-
crimination on the basis of handicap, 
nor may the Department establish re-
quirements for the programs or activi-
ties of licensees or certified entities 
that subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap. However, the pro-
grams or activities of entities that are 
licensed or certified by the Department 
are not, themselves, covered by this 
part. The Department may limit the 
programs or activities of a licensee or 
certificate holder, who is a qualified in-

dividual with handicaps, to the extent 
necessary to ensure the safety of that 
person or the safety of others. 

(c) The exclusion of individuals with-
out handicaps from the benefits of a 
program limited by Federal statute or 
Executive Order to individuals with 
handicaps or the exclusion of a specific 
class of individuals with handicaps 
from a program limited by Federal 
statute or Executive Order to a dif-
ferent class of individuals with handi-
caps is not prohibited by this part. 

(d) The Department shall administer 
programs and activities in the most in-
tegrated setting appropriate to the 
needs of qualified individuals with 
handicaps.

§ 28.131 Illegal use of drugs. 
(a) General. (1) Except as provided in 

paragraph (b) of this section, this part 
does not prohibit discrimination 
against an individual based on that in-
dividual’s current illegal use of drugs. 

(2) The agency shall not discriminate 
on the basis of illegal use of drugs 
against an individual who is not engag-
ing in current illegal use of drugs and 
who— 

(i) Has successfully completed a su-
pervised drug rehabilitation program 
or has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as engag-
ing in such use. 

(b) Health and rehabilitation services. 
The agency shall not deny health serv-
ices or services provided under titles I, 
II, and III of the Rehabilitation Act to 
an individual on the basis of that indi-
vidual’s current illegal use of drugs, if 
the individual is otherwise entitled to 
such services. 

(c) Drug testing. (1) This part does not 
prohibit the agency from adopting or 
administering reasonable policies or 
procedures, including but not limited 
to drug testing, designed to ensure that 
an individual who formerly engaged in 
the illegal use of drugs is not engaging 
in current illegal use of drugs. 

(2) Nothing in paragraph (c) of this 
section shall be construed to encour-
age, prohibit, restrict, or authorize the 
conduct of testing for the illegal use of 
drugs.
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